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A/ ORDER

These two appeals filed by the assessee are arising out
of separate orders of the Commissioner of Income Tax
(Appeals), National Faceless Appeal Centre (NFAC), Delhi vide
appeal No. ITBA/NFAC/S/250/2022-23 / 1049293964(1) dated
31.01.2023 & No. ITBA/NFAC/S/250/2022-23 / 1049063774(1)
dated 24.01.2023. The assessments were completed by the
ITO., Ward-2, Villupuram, for the relevant assessment year
2011-12 u/s.144 r.w.s 147 of the Income Tax Act, 1961
(hereinafter “the Act”) vide order dated 08.11.2018 / ITO,
NFAC, Delhi for the assessment year 2012-13 u/s.147 r.w.s.

144B of the Act vide order dated 21.09.2021. Since, facts and
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issue involved is common, both these appeals were heard
together and are disposed off by this consolidated order, for the

sake of convenience.

2. The only common issue in these two appeals of the
assessee is as regards to order of the CIT(A) confirming action
of the Assessing Officer in making addition of cash deposit
made in City Union Bank account of the assessee for a sum of
Rs.17,18,360/- in assessment year 2011-12 and a sum of

Rs.42,97,320/- in assessment year 2012-13.

3. At the outset, learned counsel for the assessee stated
that the order of the CIT(A) is ex-parte and the CIT(A) has
dismissed both the appeals, just on the basis of non-
representation and no finding is given, on merits. The learned
counsel for the assessee took me through final findings of the
CIT(A) which are recorded verbatim in both the years and
hence, findings given in assessment year 2011-12 reads as

under:-

“6.1 During the appellate proceedings, the appellant has only
submitted submission in the form of 'Statement of Facts'. After
that neither he has replied to hearing notices nor submitted any
documentary evidence/information to prove his side. Sufficient
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and adequate opportunities were afforded to the appellant as
indicated at table at para no. 5.1.1. No reply whatsoever has
been submitted by the appellant. Even the assessment was
completed under Section 144 r.w.s. 1470f the Income Tax Act,
1961 due to non-compliance on the part of the appellant. It can
be safely presumed that the appellant is not interested in
pursuing his appeal. Therefore, the undersigned sees no
reasons to interfere with the order of the Assessing Officer.
Thus, the appeal raised by the appellant is dismissed.

7. In result, the appeal is dismissed.”

4. In view of the above, the learned counsel for the
assessee stated that matter has to go back to the file of the
CIT(A). Apart from this, the learned counsel for the assessee
also stated that order of the Assessing Officer is ex-parte and
passed u/s.144 r.w.s 147 of the Act and even the Assessing
Officer has made addition  without providing reasonable

opportunity of being heard to the assessee .

5.  Per contra, the Ld. Senior DR pointing out from para
5.1.1. of the CIT(A) order and stated that the CIT(A) has
issued notices and fixed hearing for four times, but, there was
no response from the assessee and moreover, the Assessing

Officer has also fixed assessee’s matter on various dates and
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it is seen that the assessee was totally non-co-operative.
Hence, he requested to confirm addition and not to send back

the matter to the file of the Assessing Officer.

6.  After hearing both sides and going through case records,
| notice that order of the CIT(A) is only on non-prosecution
and no decision is given on merits. No doubt, the assessee
was provided enough opportunity by the CIT(A), but which was
not availed by the assessee. Even going through order of the
Assessing Officer, | notice that the Assessing Officer has
provided many opportunities, but the assessee chose not to
avail. In such circumstances, it is very difficult to decide whether
the issue is to be decided by the Tribunal or it is to be
remanded back to the file of the Assessing Officer. In the
interest of substantial justice, | feel that the matter has to go
back to the file of the Assessing Officer, where the assessee
should be provided one more opportunity to lead evidence in
relation to cash deposits made by the assessee in City Union
Bank SB account in both assessment years. The assessee has
to explain the source. But, this setting aside of impugned order

is done only on the condition that for each assessment year,
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the assessee shall pay a sum of Rs.10,000/- each i.e,
assessee will pay a sum of Rs. 20,000/- to the Tamil Nadu

State Legal Services Authority at Hon'ble High Court of Madras.

7.  In view of the above, and subject to the above condition
that the assessee will pay cost of Rs.20,000/-, the matter is
remitted back to the file of the Assessing Officer. Needless to
say that the assessee will provide all the details at the first
instance before the Assessing Officer, who will decide the
issue afresh in accordance with law. The appeals of the
assessee are allowed for statistical purposes on the above
terms.

8. In the result, both these appeals are allowed for statistical

purposes.

Order pronounced in the open court on 16" March, 2023
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